I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 7
JEFFREY CLAYTON MOORE and )
AMY JO MOORE,
No. BK 94-40149
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Debtor(s).

JEFFREY CLAYTON MOORE and )
AMY JO MOORE,

Plaintiff(s),
VS. No. ADV 94-4064

GENERAL MOTORS ACCEPTANCE CORP. ,

N N N’ N N N N N N N’ N—r

Def endant (s).
OPI NI ON

Debtors Jeffrey and Any Moore ("debtors”) filed this turnover
actiontorecover wages that were wi t hhel d by t heir enpl oyer within 90
days of bankruptcy pursuant to a wage deducti on order obtai ned by
creditor General Motors Acceptance Corporation ("GVAC'). Intheir
conpl aint, the debtors all ege that atotal of $487 was obt ai ned t hr ough
a wage deducti on proceedi ng withinthe 90-day preference period and
t hat t hese wages were "part of the debtors' estate" and were "properly
exenpted by the debtors.”

GMACadm ts the factual all egations of the debtors' conpl ai nt but
asserts that the debtors are not entitledto recover the w thhel d wages
because they failed to claimthemas exenpt in the wage deducti on
proceeding initiated by GVAC pri or to bankruptcy. |In support of its
argument, GVAC cites the personal property exenption statute in

Il11inois, which provides in pertinent part:
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The personal property exenptions set forthinthis section

shal | not apply to or be al | owed agai nst any noney, sal ary,

or wages due or to beconme due to the debtor that were

required to be wi thheld and upon whi ch a wage deducti on

order has been entered .
735 I LCS 5/12-1001.

The debtors' conpl ai nt does not specify the particul ar Bankruptcy
Code provi si on under whi ch they seek to avoi d the transfer of wages to
GMAC. However, they appear to allege that this transfer of wages was
preferential under 8 547 in that it was made within 90 days of
bankruptcy. Only the trustee has standi ng under 8 547 to avoid a
preferential transfer; however, 8§ 522(h) all ows a debtor to avoid a
transfer of property that the trustee coul d have avoi ded under 8 547 i f
thetrustee fails toact and the property coul d ot herwi se have been

exenpted by the debtor.! Seelnre Pilgreen, 161 B. R 552, 553-54

1 Section 522(h) provides:

The debtor may avoid a transfer of property of the debtor
: to the extent that the debtor could have exenpted
such property under subsection (g)(1l) of this section if
the trustee had avoi ded such transfer, if--

(1) such transfer is avoi dable by the trustee under
section . . . 547 . . . of this title . . . and

(2) the trustee does not attenpt to avoid such
transfer.

11 U.S.C. § 522(h). Section 522(g)(1), incorporated by reference in
8§ 522(h)(1), allows the debtor to exenpt property recovered by the
trustee under 8§ 547 to the extent the property was ot herw se
exenpti bl e by the debtor and the property was involuntarily
transferred and was not conceal ed by the debtor. See 11 U S.C 8

522(9g)(1).



(Bankr. MD. Ga. 1989); Inre Johnson, 53 B. R 919, 921 (Bankr. N.D.

I11. 1985). The debtors, therefore, may avoi d t he transfer of wages to
GVACif the transfer of these wages was avoi dabl e by t he trust ee under
8 547 and i f the debt ors coul d have exenpt ed t he wages once t hey had
been recovered by the trustee as property of the estate.

The debtors i n this case cannot prevail under § 522(h) because t he
trust ee woul d be unabl e to avoi d t he transfer of wages under 8§ 547.
Section 547(c)(7) contains an exception to the avoidability of
preferential transfers by the trustee, providingthat atransfer may
not be avoi ded by the trustee "if, in a case fil ed by an i ndi vi dual
debt or whose debts are primarily consuner debts, the aggregat e val ue of
al | property that constitutes or is affected by suchtransfer is|ess
than $600." 11 U.S.C. § 547(c)(7).2? By this provision, Congress
expressed its intent to permt relatively small transfers of the
debtor' s property before bankruptcy to stand regardl ess of whet her t hey
have the effect of preferring one creditor over another. In re
Johnson, 53 B.R at 921.

Adebtor's rights under 8 522(h) are derivativeinthat they arise
fromthe trustee' s right to avoidtransfers of exenpt property when the
trustee has failedto assert sucharight. Thus, if thetrustee could
not recover atransfer of exenpt property under 8 547, neither canthe
debt or under 8 522(h). 1d. Inthis case, thetrusteeis precluded by
8§ 547(c)(7) fromrecovering t he wages obt ai ned by GVAC wi t hi n 90 days

2 Section 547(c)(7) was renunbered as § 547(c)(8) under the
Bankruptcy Reform Act of 1994, P.L. No. 103-394, 108 Stat. 4106,
ef fective October 22, 1994.



of bankruptcy in the anount of $487. Accordingly, the debtors are
i kewi se prevented fromrecovering such wages under 8§ 522(h).
Section 522(f) (1) provides anot her theory by which the debtors
m ght seek to recover these wages that is not dependent on the
trustee' s avoi di ng power under 8 547. See id. at 922, 924-25. Under
8§ 522(f)(1), a debtor nmay avoid a judicial |ien on property of the
debtor if thelien inpairs an exenption to which the debtor would
ot herwi se be entitled.® By this neans, a debtor may recover such
property for the estate in order to exenpt it. 1d. at 925.
Under Illinoislaw, ajudicial lieniscreatedonthe debtor's
non- exenpt wages by the service of summons in a wage deduction
proceedi ng. 735 1LCS5/12-808(b). The ampbunt of t he debtor's non-
exenpt wages- -t he maxi numanount t hat may be wi t hhel d--is 15 %of the
debtor's gross wages. 735 1LCS5/12-803. The debtor may cl ai mfurt her
exenptions in the withheld wages, see 735 ILCS 5/12-804 (wages
constituting pension and retirenent fund benefits or contributions are
exenpt fromdeduction orders), and may request a hearingto disputethe
wage deduction on this basis. See 735 1LCS 5/12-811(b). Once the

court makes a determ nati on of the proper disposition of the wi thheld

3 Section 522(f)(1) provides:

(f) [T]he debtor may avoid the fixing of a lien on an
interest of the debtor in property to the extent that such
lien inmpairs an exenption to which the debtor would have
been entitled under subsection (b) of this section, if
such lien is--

(1) a judicial lien[.]
11 U.S.C. 8§ 522(f)(1).



wages, however, the debtor'sinterest inthe wagesistransferredto
t he judgnent creditor, and t he debt or may no | onger cl ai many exenpti on

i nthe wages subject to the deduction order. Seelnre Garcia, 155

B.R 173, 175-76 (N.D. Il1. 1993); Inre Waltjen, 150 B. R 419, 424

(Bankr. N.D. 111. 1993).

I nthe present case, an order was entered in the wage deduction
proceedi ng prior to bankruptcy, and t he debtors thus had nointerest in
the wi t hhel d wages at the time of filing that they could claimas
exenpt i n their bankruptcy proceedi ng. Because a wage deducti on order
had been ent ered before t he debtors' bankruptcy was conmenced, this
caseis unlike those cases in whichthe debtor retained aninterest in
wages t hat were wi t hhel d pursuant to a wage deducti on sunmons but as to

whi ch no order had been entered. See Garcia at 176; WAl tj en at 425;

cf. Johnson at 924 (sunmary j udgnent for creditor i nappropri ate where
parties fail edtoindicate whether wages were hel d pursuant to sunmmons
or wage deduction order). Wiile, inthose cases, 8 522(f)(1) was
applicableto all owthe debtor to avoi d t he wage deduction lien and
protect his exenption, the debtors here had nointerest inthe wages

transferred by t he wage deducti on order prior to bankruptcy and no

exenption to be protected by avoi dance of a judicial |ien under §
522(f)(1).
The Il l'i noi s personal property exenption provision cited by GVAC

substantiates this result by prohibitingthe debtor's exenption of

wages requi red to be wi t hhel d and "upon whi ch a wage deducti on order



has been entered." See 735 1LCS5/12-1001. 4 Because a wage deducti on
order has beenenteredinthis case, the debtors may no | onger claim
t he wages as exenpt under either the specific exenptionsinthe wage
deducti on proceedi ng or the general personal property exenptions in

t hi s bankruptcy proceeding. Cf. Johnson, 53 B.R at 922-23, adhered to

onreh'g, 57 B.R 635 (debtor coul d assert exenption in w thhel d wages
under general "w | d card" exenption provi sion where no wage deducti on
order had been entered). Inthe absence of an avail abl e exenptionin
the wi t hhel d wages, 8§ 522(f)(1) is not applicable to protect the
debt ors' exenption by avoi dance of a lien on the wages.

According to the debtors' conpl ai nt, which stands admtted as to
the facts of this case, GVAC obt ai ned t he wages i n questi on pursuant to
a wage deduction order entered prior to bankruptcy. As set forth
above, the debtors may not avoid the transfer of these wages to GVAC
under either 8 522(h) or 8 522(f)(1). The debtors, therefore, have no
basi s upon whi ch to recover t he wages hel d by GVAC pur suant to t he wage
deducti on order, and t he debtors' conpl ai nt for turnover of these wages
nmust be deni ed.

SEE WRI TTEN ORDER.

ENTERED: February 10, 1995

4 1llinois has "opted out" of the federal exenption schenme of
11 U.S.C. 8§ 522(d) so that Illinois residents are limted to
exenptions provided by state law. See 11 U. S.C. 8§ 522(b)(1); 735
| LCS 5/12-1201; In re Peacock, 119 B.R 605, 607 (Bankr. N.D. I11I.
1990), aff'd, 125 B.R 526 (N.D.1l11. 1991). The debtors here,
therefore, may not claiman exenption in the wages wi thheld by GVAC
under 11 U. S.C. 8§ 522(d)(5) as stated in their Schedule C.
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/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE



